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Hon'ble Speaker, Lok Sabha, Smt. Meira Kumar; Hon'ble Chief Minister, Sh. Ashok Gehlot;,
Distinguished delegates; Respected Ministers and Hon'ble Members of Rajasthan Legislative
Assembly; Secretaries- General of Rajya Sabha and Lok Sabha, distinguished dignitaries and
friends:

| have great pleasure in offering a hearty welcome to the distinguished dignitaries on this
special occasion of today's Symposium on the subject "Strengthening the Constitutional Scheme
of Checks and Balances".

Before proceeding further, | take this opportunity to express my profound gratitude to Hon'ble
Chief Minister of Rajasthan Shri Ashok Gehlot for his keen interest and cooperation extended in
organizing this 76th Conference and am deeply indebted to him for always being a great source of
inspiration and encouragement at every stage of planning of this event.

| am glad to share with you that in the Conference of the Secretaries held on the 20th September
vital in-depth discussions took place on aspects concerning the functional and the procedural
aspects of the Legislative Bodies of India. Along with this, issues viz.

1. Determination of Maximum period for assent to Bills passed by the Legislature.
2. The Role of the Legislature in making Laws for Good Governance and
3. Era of Coalition Government -Ilts Compulsions and Challenges

- were deliberated upon by the distinguished Presiding Officers on the 21st and 22nd September.
| am sure that such thought provoking discussions on important topics will certainly prove beneficial
for us.

"Strengthening the Constitutional Scheme of Checks and Balances" will be our today's theme
for focussed discussion during the symposium as the concluding part of deliberations in the
Conference. As we are aware, the Indian Constitution has categorically specified the powers,
responsibilities, and domains of its three administrative elements- the Executive, Legislature and
the Judiciary, very well elucidating the separation of powers as well as focussing upon their spheres
of mutual conduct and relationship. Stressing the underlying importance of harmonious co-existence
of the three wings of administration, it is emphasised upon them that they function interdependently,
efficiently discharging their legitimate functions and indispensable roles in the governance process
but in their appropriate jurisdictions within the constitutional provisions. Neither is superior. The
supremacy had been reposed and restored in the public. The people are paramount. All the three
elements can be considered to be supreme in their respective spheres. During the very initial
years of the adoption of the Constitution, in the A.K. Gopalan Case, Justice Shri Raghav Rao had
quite emphatically remarked regarding the constitutional balance between the three organs of
government:-

"The powers of each one of the three organs have to be exercised as fundamentally subject to
the provisions of the constitution relating to that organ individually as well as to the provisions
relating to other organs... It is the respect that is accorded by one organ of the State to the others
that ensures that healthy working of the constitution which is the acid test of its merits whatever the
paper value of its provisions"

The famous Political Scientist John Locke is of the opinion that law-making, enforcing the law
and interpretation of law are different functions to be performed to perfection exclusively by experts
having desirable capabilities. The underlying aim is that the three organs of the state inherently
have systematic and coherent administration with adherence to the rule of law that would amount
to transparency and accountability. This accountability is in favour of the people for betterment of
society but ultimately the internal functioning of each organ should ensure adherence to function



within the established parameters and constitutional bounds without overstepping their limits in
accordance with the spirit of law.

Our Constitution has entrusted the role of a policy and law maker to the Legislature whereas
the onus of interpretation of the law and its constitutionality lie with the Judiciary. The executive has
been given the responsibility for the execution of the policies made by the government and ensuring
the adherence to the rule of law. Although the three organs perform their constitutionally mandated
roles, sometimes such circumstances arise that there appears an overlapping of functions or
interference in the sphere of the other so much so that all three make it their prestige issue leading
to conflicting situations.

In our parliamentary democratic system, presupposing the sovereignty of people a balance
has been maintained in the fusion and distribution of powers among the executive and the legislature
to ensure their cooperative coexistence. The ministers of the cabinet are fundamentally the legislative
members of the ruling party or the ruling coalition and always be its inseparable part. The council of
ministers are accountable to the legislature and is always dependent on it for its existence. If it
loses the confidence of the legislature the council of ministers have to resign. The Executive is
entrusted by the legislature with the responsibility to govern and execute the laws and a continued
cooperation between executive and legislature is required for the government to survive and be
effective in carrying out its programmes. The representative legislature in turn is accountable to the
people. Thus Executive is responsible for its actions to the legislature and also its authority to
function from the Legislature. Thus it is collectively accountable to the legislature.

To ensure the accountability of the Executive, Legislature resorts to several procedural devices
like Questions Hour, Motions, Discussion on Budget and the Address by the Governor, various
provisions for calling attention to matters of public Importance in the House and thorough scrutiny
through its various Parliamentary Committees. However, legislature's control over the executive
should not in any way mean that it interferes in its routine administration but their control should be
such that the legislature performs a torch bearer's role.

Principally according to the constitutional arrangements the executive is accountable to the
legislature but practically in conformity with its function to govern and implement laws passed or
framed by the legislature it is performing a vital role and as a result has led to shrinkage of the
legislature's jurisdiction. Actually, the legislature is gradually giving away by being influenced,
commanded and controlled by the executive. The fact is that indirectly the executive drafts the laws
and presents before the legislative and the financial proposals for approval. The drafts or legislative
proposals as they emanate from the administrative corridors are approved without proper and in-
depth discussions and without any substantive reservations and objections in the House. Law
making which is considered to be the prime responsibility of the legislature has assumed a very
miniscule dimension today. As we have experienced generally these days the passing of the Bills
actually takes relatively very less time and most of the time is spent in other modalities.

It is essential and desirable for the successful functioning of the democratic administration
that each organ of the State gets the opportunity to effectively perform its exclusive assigned roles
independently without any undue interference, cooperating and functioning in coordination with the
other organs exhibiting mutual respect.

The checks and balances system as established by the Constitution has vested the authority
with the legislature to ensure and enforce executive accountability. The members of the Parliament
and the legislatures can exercise this right forcefully in the House or during the legislative sittings,
instead it has been observed that the executive tries to minimise the number of sittings of the
legislature and hence the meetings of the House or the Parliament are summoned only for the
sake of the constitutional provisions.
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To uphold the dignity of the Legislative bodies, manage smooth conduct of the business of the
House in sessions and encourage frank genuine discussions among the legislators, Articles 105
and 194 of our Constitution explicitly articulate the powers, privileges and exemption/liberties for
the members of Parliament and Legislatures, respectively. Under these provisions, Constitution
has guaranteed exemption from any judicial subjugation for any statement given on the floor of the
House in session in the Parliament, Legislatures or any Committee thereof or in relation to any
voting done therefor.

The Articles 122 and 212 of the Constitution have safeguarded the proceedings and officials
as well as the members of the Parliament and the Legislative Assemblies, respectively, keeping
them free from the judicial purview. As per the Articles 121 and 211 the conduct of Justices of the
Supreme Court regarding the discharge of their duties cannot be debated /discussed/investigated.
The rules of Procedure and Conduct of Business of the Legislatures/Legislative Bodies have
appropriate provisions incorporated for this.

According to the provisions under Articles 118 and 208 of the Constitution, both the Houses of
the Parliament and every House of the Legislatures, respectively, have been delegated the power
and accorded the rights to regularise and manage its Rules of Procedure and Conduct of the
Business. These are the privileges and the judiciary has got no powers and the right to intervene or
interfere in these rules or administration thereof.

Recognizing the constitutional guarantee rendered for anything said in the House or in the
meeting of any of its committees concerning the Tej Kiran V/S Neelam Sanjiva Reddy Case the
Supreme Court upheld that the word ‘anything ' is of the widest import and is equivalent to 'everything'.
The Supreme Court also said that the essence of parliamentary system of Government is that
people's representatives should be free to express themselves without any fear of legal
consequences. What they say is only subject to the discipline of the members and the control of
proceedings by the Speaker. The Courts have no say in the matter and should really have none.

The principal aim of the system of checks and balances is to facilitate independent functioning
of the Legislature and the Executive minimising the occurrences of interference. There is a very
thin demarcation between these two elements of State, hence their working in conjunction
coordinating and cooperating with each other would result in respect for each other's independence
and enhance the dignity of the institutions. The judiciary also enjoys exemption for its action from
discussions in the Legislatures but the decisions given by the courts can still be taken up as
subject for discussion in the legislatures. Legislatures have the distinction of its functioning of the
House as well as the decisions taken therein are not allowed to be discussed or interfered in by the
external elements.

In the Presiding Officers conference held at Thiruvananthapuram in the year on the theme of
relationship between the Legislature and the Judiciary, it was agreed upon in the unanimously
passed resolution stating: "as the constitution does not contemplate any super organ having
overriding authority over the other, the Legislature, as the supreme legislative and representative
body which gives voice to the hopes and aspirations of the teeming millions of this country, is
entitled to function without any interference from any other authority which is not accountable to the
people and that all organs of the State strictly adhere to the functions and jurisdiction assigned to
them by the Constitution so as to ensure the harmonious working of the democratic system in the
country."

The Constitution has not adopted rigidly the doctrine of separation of powers, so the differences
cropping up due to lack of clear demarcation of the functions among the three organs of the State
are not unnatural. It therefore assumes even greater importance to inculcate and maintain a balance
between the functions and jurisdictions of the three elements of the State. As against the excited
and turbulent environment prevailing in the Houses of the Legislatures, the Judiciary functions in a
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poised atmosphere where the discussions and each argument is required to be supported with
evidences and precedents. Hence it is expected from the Supreme Court to remind the three
organs of the government their duties and responsibilities and to maintain cohesiveness and
cooperation in their interdependent functions.

The Legislatures have not only the supremacy but even the special privileges as far as the
legislations are concerned. It has got the power to punish for violation of rights for the person even
to any minister who indulges in the violation of these powers. It has got the powers to penalize its
members for any misconduct. The House, its Speaker or even the Chairperson can give the
punishment based on the decision taken by majority in the House. There have been innumerable
instances where such punishments have been accorded to the members in India and world over
but there have been no instances of punishments on account of criminal incidences. Such criminal
instances are dealt with according to stringent laws framed and formed by the legislative bodies for
the purpose and the Judiciary considers such cases and decides upon declaring the penalties or
punishments as it deems fit.

Itis imperative for the Executive, the Legislature and the Judiciary to strengthen the system of
checks and balances by working in consonance with the constitutional provisions taking due
cognizance of their functional spheres and act in tandem with each other especially in the
controversial matters. The Constitution is prime in any parliamentary democracy and it can not
survive without the legislature. It is the collective responsibility of all three elements of the State to
preserve the independence and autonomy of the Legislature imbibing cooperation and coordination
in their balanced functioning by virtue of self control rather than asserting their dominance. It would
be pertinent to quote here Shri Arun Prakash Chatterjee, a senior advocate who said that:-

"In our Constitution, the legislature and the executive are supreme in their own spheres and
fields and none of them should encroach on the spheres of others except to the extent allowed
expressly by the Constitution. Moreover, if there are two interpretations, one preserving the
independence of the legislature from interference by either two other limbs of such encroachment,
the first should be adopted in the interest of preserving the delicate balance among the three even
at the cost of Fundamental Rights".

The Committee of the Presiding Officers formed for suggesting ways for promotion and
enhancement of the cordial relationship between the executive and the legislature has reported
that the legislatures should have the freedom to function free in a disciplined and dignified manner.
In this regard, the Committee also took note of the Article 121/211 of the Constitution that imposes
a restriction on discussion in Parliament / State Legislatures with respect to the conduct of any
Judge of the Supreme Court or of a High Court in the discharge of his duties. The Committee feels
that a reciprocal provision with respect to the Presiding Officers may help in further safeguarding
the independence and dignity of the Presiding Officers as also of their respective Houses. The
Committee, therefore, recommend suitable amendments to the Constitution to that effect.

The Constitution had entrusted special roles and responsibilities to the Legislatures and the
Judiciary and has expected them to assume supplementary role for the other. This system would
be conducive for the democratic system of our country if these organs complement each other
cooperating with dignity and function in coordination with each other.

Wishing the symposium a meaningful success | would submit that the symposium would be
enriched with valuable insight of the distinguished dignitaries.

Thank you.
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