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It is a matter of great honour for me to be amidst the
distinguished members of the Legislative fraternity of India in
the capital city of Rajasthan, Jaipur. It is indeed a memorable
experience.

The theme of this Symposium “Strengthening
Constitutional Scheme of Checks and Balances” is
undoubtedly of great relevance and significance for
democracies everywhere. Functional distribution of powers
among various organs of the State, namely, the Executive, the
Legislature and the Judiciary, is an inseparable part of the
evolution of democracy. In countries governed by a written
constitution, the supreme authority is the Constitution itself.

In India, the separation of powers of the different State
organs is an integral feature of the Constitution, giving
strength and sustenance to parliamentary democracy and
reinforcing the constitutional scheme of checks and balances.
The three primary organs of the State are expected to work
harmoniously and in tandem and not encroach into each
other's area of jurisdiction under this doctrine. This is crucially
important to maintain the balance envisaged by the framers of
our Constitution. As the Constitution defines the powers and
jurisdiction of the various organs of the Government,
demarcates their responsibilities and regulates their
relationship in sufficient detail, there should not be any scope
for ambiguity.

The Parliament is the supreme legislative body and has
been accorded a pre-eminent position in our country’s political
set up. Since the members of Parliament are elected by the

people,

the laws enacted by them reflect the hopes, aspirations and the
will of the people. The responsibility of enforcing these laws is
entrusted to the Executive which in turn is accountable to the
legislature. However, the powers of the Parliament and the
Legislatures in India are circumscribed by the Constitution
itself. In addition, the framers of the Constitution also took
care to provide for an independent and impartial judiciary as a
final interpreter of the Constitution and as a custodian of the
rights and liberties of the citizens. We are all bound by the
Constitution but the Constitution is what the Judges say it is. The
final power of deciding whether the constitutional provisions
are adhered to rests with the judiciary.

Subject to the provisions of the Constitution, the
Parliament and the State Legislatures regulate their own
procedure and the validity of any proceedings in either
Houses of Parliament or State Legislatures is not open to legal
scrutiny in the Court of Law.

Similarly, in order to ensure independence of judiciary
from the Executive and the Legislature, specific provisions
have been made in the Constitution to provide that the
conduct of the Judges of the Supreme Court and High Courts
cannot be discussed in Parliament except upon a substantive
motion for presenting an address to the President for removal
of a Judge.

Although the Legislatures and Members thereof have
the freedom to discuss and deliberate upon all matters
pertaining to the governance of the country and its people,
certain restrictions on this freedom of speech have, to some
extent, been self-imposed. One such restriction is that
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discussions on matters pending adjudication before courts of
law should be avoided on the floor of the House. The question
whether a particular sub judice matter is to be discussed or not
is decided by the Speaker on the merits of each case.

Since the Constitution demarcates the legislative
powers between the Union and the States, the powers of the
Parliament and the State Legislatures are confined to matters
enumerated in the respective lists of the 7th Schedule of the
Constitution. Any transgression is open to judicial review by
the Courts and the Courts have armed themselves through
this device with the power to strike down laws made by
Parliament and State Legislatures as being ultra vires of the
Constitution.

World over, the power of judicial review has been
viewed with great respect. However, since Judges are not
elected by the people unlike the Members of the Parliament
who are accountable to their electorate through elections, the
Founding Fathers of our Constitution, in their wisdom,
provided that the judiciary will only interpret the laws and not
initiate the laws.

Initiation of legislation is purely the prerogative of the
Executive arm of the Government. This is because only the
Executive commands the expertise to understand the
intricacies of the problems which requires legislative response
and has the mechanism to do so. The Parliament and the
Legislatures can sit in judgment over the wisdom of the
Executive in initiating legislation and can modify the
provisions of the Bill brought by the Government. Ultimately,
when it becomes the Law of the land, it can only be challenged
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on the ground of transgressions in other provisions of the
Constitution.

A system of checks and balances is a vital necessity in
order to accomplish the desired ends of the doctrine of
separation of powers. Such a system, contrary to popular
notion, is not against the doctrine but necessary in order to
reinforce its actual usage. It is, however, imperative to
continuously  question whether powers have been
appropriately allocated and whether the checking mechanisms
set up both between and within different organs of State
sufficiently safeguard against the misuse of the powers so
granted.

Of late, the issue of judicial activism is attracting the
attention of constitutional experts, legal luminaries and others.
Some parliamentarians and legislators are of the view that the
Judiciary has at times been found overstepping its jurisdiction
and entering into the Executive or the legislative domain. The
proponents of judicial activism take it as an assertion of
judicial power, a part of judicial review authority and the
necessary in-built mechanism to uphold the Rule of Law and
the principles of natural justice. It is always of utmost
importance to have a proper understanding among the organs
of State. If they overstep their assigned limits, each of them
would suffer and in the process the ultimate victim will be the
larger national interest. Looked at from this angle, there is no
scope for any clash between the two organs while performing
their tasks, for the goals of both are the same. Both the
Legislature and the Judiciary are acting in unison in achieving
the objectives of the Constitution and the society and
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strengthening the constitutional scheme of checks and
balances.

In the interest of harmonious and smooth functioning
of various organs of the State, I strongly feel that no organ
should encroach into the functions which essentially belong to
another, nor should it abdicate its essential functions and
thereby undermine the constitutional scheme of checks and
balances. I would like to stress that each one of them must
understand and appreciate the other’s role in the right
perspective and in consonance with the spirit of the
Constitution. When institutions function strictly within the
domain assigned to them, not only do they go up in public
esteem, but they also create the ideal conditions for fortifying
the entire system.

The principles of parliamentary democracy are based
on the ideology that it is the people who are the only
custodians of the Constitution. The institutions of governance
are accountable to the Constitution as also to the people. A
Constitution on its own is only a document, but it acquires life
when the people who are entrusted to work it, operate its

diverse provisions with care.

It is an indisputable fact that the principle of separation
of powers is a pre-requisite for the effective functioning of a
democracy. I am confident that the ideas and perspectives
emerging at this Symposium on constitutional scheme of
checks and balances will stimulate fruitful and purposive

deliberations on this important subject.
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Thank you.
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